FRED E HARD NG

| BLA 94-876 Deci ded Gctober 16, 1997

Appeal froma Decision of the Glorado Sate fice, Bureau of Land
Managenent, declaring lode mning claimnull and void ab initio. QW

246326.

Set asi de and renanded.

1.

Boundari es- - Federal Land Policy and Managenent Act of
1976: WI derness--Mning dains: Lands Subj ect
to--Mning dains: Location--Mning dains: Lode
dains--Mning Aains: Wthdrawn Land--W!I der ness
Act--Wthdrawal s and Reservations: Efect of

Wiere BLMhas declared a | ode mining cla mnull and
void ab initio due toits location on | and w t hdrawn
fromthe operation of the mning |lans as part of the
National WI derness Preservation System but BLMs own
plat map indicates that the claimis not |ocated
entirely on lands wthdrawn fromthe operation of the
mning | ans, the Board wll set aside the BLM Deci si on
and renand the case to BLMto determne the extent to
whi ch the claimand the point of discovery are situated
on | ands outside the w | derness area.

APPEARANCES Fed E Harding, pro se.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Fred E Harding has appeal ed froma Decision of the Glorado Sate
Gfice, Bureau of Land Managenent (BLM), dated Septenber 7, 1994, declaring
the Harding Falls No. 1 Lode mining claim QW 246326, null and void ab

initio.

The Decision stated that Appellant |ocated this clai mon |and

w t hdrawn fromappropriation under the general mning | ans, pursuant to the
WI derness Act of Septenber 3, 1964, 16 US C § 1131 (1994), by Pub. L.
No. 96-560, 94 Sat. 3266, on Decenber 22, 1980, effective January 1, 1984.
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The location notice for this claim dated Novenber 16, 1993, shows the
cl ai mover| appi ng across the boundary between secs. 7 and 8, wthin T. 12
S, R 8 W, Sxth Principal Mridian, in Chaffee Gounty, (ol orado. The
BLMplat nap in the case file shows an irregul ar wthdrawal boundary for
the Gl | egi ate Peaks WI derness trendi ng general |y north-south near the
boundary between secs. 7 and 8. An approxi mate pencil -drawn indication of
the position of Appellant's claimon the BLMplat nap shows a corner
portion of the clai moutside the wlderness area.

Appel | ant brought this appeal, asserting that his claimis not |ocated
wthin a wlderness area, although he did not submt additional evidence in
support of his position. Appellant argues that an 1888 survey in the claim
area was so poorly done that Appellant was obliged to base his | and
description on his "own private survey," describing the |ocation of the
claimby reference to corners of private and patented property. He al so
argues that BLMwas insufficiently acquainted wth the facts, that he had
insufficient tine to prepare his appeal, that it is unfair torequire him
to carry the burden of proof, and that it is counter to the public interest
to jeopardize resources in this way. Appellant requested a stay of the BLM
Deci si on.

[1]] Amning claimlocated on | and closed to entry under the mining
laws confers no rights to the locator and is properly declared null and
void abinitio. See, e.g., Lucian B. Vandegrift, 137 IBLA 308 (1997);
Merrill G Menmott, 100 IBLA 44 (1987). However, it is inproper for BLMto
declare a lode mning claimnull and void ab initioinits entirety were
it islocated only partially on wthdrawn | and. Raynundo J. Chico, 115
IBLA 4, 5 (1990); Janes N MbDaniel, 105 | BLA 40, 43 (1988). See al so
Kai ser Steel Resources, Inc., 135 IBLA 340, 342 (1996); Butte Lode M ni ng
., 131 IBLA 284, 288-89 (1994); Santa Fe Mning, Inc., 79 IBLA 48, 51-52
(1984). The stated basis for the BLM Deci sion here was that the land on
whi ch the claimwas | ocated was designated as part of the National
WI derness Preservation Systempursuant to Pub. L. No. 96-560, 94 Sat.
3266, on Decenber 22, 1980. In accordance wth the WIderness Act, the
| ands designated as wlderness by Pub. L. No. 96-560 were w thdrawn from
the operation of the mning | ans effective January 1, 1984. Thus, to the
extent Appellant's clai mlocated Novenber 16, 1993, is situated wthin the
designated wlderness area, it is null and void ab initio.

However, Pub. L. No. 96-560 does not specify the precise | ands
designated. Instead, the statute refers to a proposed map. No such
official map, or critical portion of one, or reference to such a nap
appears inthis file to delineate the preci se boundary of the w | derness
area vis-a-vis
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this claam 1/ Further, the approxinate | ocation of Appellant's claimis
not printed onto the plat nap in the case file. The approxi mate | ocation
was drawn on by sone unknown person. The position drawn is similar to the
position Appellant drew on the diagramon his |ocation notice, but

Appel lant' s diagramindi cates that nore of the claimoverlaps into sec. 7,
whi ch coul d pl ace nore of the clai moutside the wlderness area than BLMs
draw ng. Because neither the w | derness boundary nor the exact |ocation of
the claimappears wth certitude, the record in this case does not clearly
establish that this claimwas |ocated entirely inside the wlderness area.

The information provided in this case record indicates that
Appel lant's claimnay straddl e the w | derness boundary. The validity of an
over | appi ng cl ai mdepends upon whet her the clai mwas supported by di scovery
on land which is open to mineral entry. Leslie Gorriea, 93 | BLA 346, 349
(1986); Tinberline Mning ., 87 I BLA 264, 265 (1985).

Accordingly, the BLMDecision declaring the Harding Falls No. 1 | ode
mning claamnull and void ab initiowll be set aside and the case
renanded to BLMfor a determnation of the extent to which this claimis
located in the wlderness area. Raynundo J. Chico, supra; Awelia Marglin
Wiitson, 101 IBLA 1, 4 (1988); Noranda Exploration, Inc., 92 IBLA 61
(1986). If the evidence establishes that the [ode claamis not | ocated
entirely on lands wthdrawn fromthe operation of the mning | ans, assum ng
the discovery point is |ocated outside the withdrawn area, the claimis
valid as to that portion located on | and not w thdrawn, wth attendant
extralateral rights, 2/ all else being proper. In determning the |ocation
of the mning claim iIts situs on the ground as di scl osed by Appellant's
nonunents w Il control over any conflicting descriptions or naps. See
Qutline QI Gorp., 95 IBLA 255, 258-59 (1987); Lhited Sates v. K ncanon,
13 1 BLA 165, 168 (1973).

To the extent Appellant's other argunents on appeal have not been
specifically addressed in this Decision, they have been consi dered and
rejected. In viewof the outcone inthis case, the petition for stay is
noot .

Accordingly, pursuant to the authority delegated to the Secretary of
the Interior, 43 CF. R 8 4.1, the Decision of the Glorado Sate dfice

1/ W note that in Joe Trow 123 | BLA 96, 101 (1992), this Board hel d t hat
the failure to forward boundary designations to Gongress as required by
legislation designating a wld and scenic river precluded reliance on those
boundaries as a basis for requiring a mne plan of operations.

2/ The end and side lines of such a clai mnay be extended across w t hdrawn
land in order to define any extralateral rights to veins which apex wthin
the clam Raynundo J. Chico, supra, at 5 n.3 and cases cited.
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declaring the Harding Falls No. 1 Lode mining claim QWC 246326, nul |l and
void abinitiois set aside, and the case is renanded for further action in

accord with this Decision.

| concur:

Janes P. Terry
Admini strative Judge

Gil M Fazier
Admini strative Judge
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